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A very moral dilemma!

It was recently reported that HM
Revenue & Customs (HMRC) had
acquired the names and addresses
of UK resident clients of
Liechtenstein’s LGT Bank for £100k
which were stolen by a former
employee, Heinrich Kieber.

This follows news that the German
intelligence services paid a sum of
approximately £3 million for a much
larger list of German and non German
holders of trusts managed by the
Bank. Representatives of The
Netherlands, Finland, Sweden and
Norway have already contacted Berlin
and expressed an interest in gaining
access to the information. The
Financial Times reported that, “the last
time German prosecutors used
whistleblower data on a case involving
Liechtenstein between 2000 and
2007; they offered to share the data
with about a dozen other countries, all
of which turned down the opportunity”.

The details appear to derive from
information stolen by Mr Kieber in
2002 and relate to approximately
1,400 client relationships of LGT
Treuhand (Trust Company), of which
about 600 clients are resident in
Germany. Mr Kieber who was
convicted of the data theft in 2002 and

a fraud linked to a Spanish real
estate deal in 1996, was given a
one year prison sentence.

The situation has given rise to much
debate in the Press regarding the
‘rights and wrongs’ of buying and
utilising information which has been
obtained in  breach of the
Principality’s secrecy laws.

Of course, no one can defend the
use of secretive tax jurisdictions for
the purposes of tax evasion or
flouting domestic tax laws, but is
there any evidence that the UK
resident individuals affected formed
these structures for such purposes?
Will not many of these structures
have been put in place for UK
resident non domiciled individuals for
perfectly legitimate tax mitigation
purposes?

Historically, HMRC have refused to
accept stolen information. No doubt
this approach was due to the fact
that such evidence could not be used
in criminal proceedings. Rather such
information was usually examined to
enable investigators to ask pertinent
questions or to look in the right areas
using information powers under
Section 20 Taxes Management Act
1970.
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Our view
Surely it will be the case,
therefore, that any information

which has been purchased by the
UK tax authorities will preclude
the prosecution of any individual
including those who are guilty of
systemic abuse and deliberate tax
evasion with whom most people
would probably have little or no
sympathy. The data purchase,

therefore, could be self-defeating
unless HMRC is only interested in
collecting the potential back
duties with interest and penalties.

Where the UK tax authorities (and
indeed other overseas tax fiscs)
have suspicions about secretive
or non cooperative tax havens,
the concerns should be tackled by
international  cooperation and
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diplomacy under the direction of
the Organisation for Economic
Cooperation and Development,
rather than sinking to the same
levels of Mr Kieber who is now
believed to be living under a new
identity in Australia!

Never has it been more true that
two wrongs do not make a right.

Common sense compromised

The Litigation and Settlements
Strategy (LSS) is perhaps the
most obvious and outward
expression yet of a Customs
dominated HMRC. The full text of
the strategy document is available
at
http://www.hmrc.gov.uk/practition
ers/lss.pdf

Its adoption by Inspectors marks a
move from negotiations where
common sense has generally
prevailed to a more intransigent
approach to disputes. The number of
cases dealt with by the former Inland
Revenue which found their way to
the Commissioners was traditionally
very small. Reference to the
Commissioners was often avoided
by a ‘give and take’ mentality on
both sides. This approach still
tended to favour the tax authorities
on the basis that professional
advisers and their clients were
always mindful of the costs of taking
matters to the Commissioners as
well as the lack of certainty of
outcome, and were therefore
prepared to enter into ‘commercial’
agreements. Whilst this modus
operandi was far from perfect (or
indeed fair), it enabled both sides to
draw a line under matters and claim
some element of victory (whereas
the reality may often have been that
neither side actually won). This
system worked and allowed for a
speedy administration of the Taxes
Acts by HMRC in a cost effective
manner.

In practice, the LSS encourages a
more bullish approach and greater
recourse to litigation. We have
experienced a number of cases
already where inspectors are now
seemingly unable to exercise
discretion even in cases where

circumstances are  exceptional.
Should rigid regulations really be
allowed to triumph over pragmatic
and well applied compromise, and if
so at what cost?

The LSS says that many issues are
black or white in character (and
capable of settlement on an all or
nothing basis), although many
advisers will argue that interpretation
of lengthy and often complex
legislation has become increasingly
difficult leading to various shades of
‘grey’. Indeed, where technical
disputes arise, at what point do
HMRC reach the ‘tipping point’ and
decide that an issue should be
litigated, negotiated or conceded?
One or two inspectors have stated
that they would not take a case

“... marks amove from
negotiations where
common sense has
generally prevailed...”

to the Commissioners unless they
thought they had at least a 60%
chance of success. Can this really
be a proper and efficient use of
taxpayers’ money (particularly given
the resource and costs to which
litigation gives rise) to pursue
proceedings in favour of negotiated
settlements where the chances of a
successful outcome will still be far
from guaranteed? Furthermore, how
does the rush to the Commissioners
fit with the typical approach to
settling cases where the arbiters
often recognise the merits and
demerits of both sides’ arguments
and not infrequently determine
figures in compromise amounts?

By contrast, it is to be welcomed that
‘minor or questionable points’ should
not be pursued to avoid a nil
settlement, and that ‘if HMRC's
arguments are not strong and/or the
point at issue is not an important
one’, an Inspector should drop the
case.

Our view

If practitioners also take a rigid
stance in dealing with HMRC, ‘trench
warfare’ could ensue. Where
advisers are prepared to litigate,
perhaps with the assistance of a tax
investigations specialist, the number
of cases which an Inspector will be
able to work will drop dramatically
and the tribunal system (already
undergoing change) will grind to a
halt by virtue of the number of
contentious cases, it will be required
to hear. A decline in the numbers of
worked cases will generate smaller
tax revenues and cost to yield ratios
will fall.

The LSS threatens to leave us with
officers who are ‘machines’ with no
discretions available who will ‘police’
by instruction manual. A tax system
where cases cannot be settled by
concession and compromise is truly
not a better place!




Computer records

Practitioners will be familiar with
the standard information powers
under Section 19A Taxes
Management Act 1970 and under
Paragraph 27 Schedule 18
Finance Act 1998 for income tax
and corporation tax self-
assessment enquiries. However,
increasingly advisers will be
receiving requests under Section
127 Finance Act 1988 which
ensures that HMRC's existing
information powers extend to
records held on computer.

The HMRC Enquiry Manual states
at EM 2291:

“An electronic document is the
physical object used to store the
information. It might be:

the actual computer or server

magnetic tape, optical disk or
hard disk

an existing CD or floppy disk
holding backed up information

a disk holding scanned, printed
documents.”

Information held on computer may
be printed out but where the copy
does not meet the requirements of
HMRC, the Inspector has the right to
see the original ‘document’ and take
a copy of it himself.

A templated form is normally issued
in the first instance by one of
HMRC’s Data Handling Specialists
(DHS) to ascertain the type of
systems and accounting software
which are used in a business. The
DHS goes on to liaise with the
nominated representative of the
business to obtain a copy of the
computer records on disk for data
interrogation purposes. An
immediate difficulty of this request
can be supplying information solely
relevant to the year under enquiry.

During the data interrogation
exercise HMRC are looking inter alia
for the following:

information into classic areas of
perceived risk such as
capital/revenue expenditure,

entertainment, legal and
professional, etc

sales and purchase invoice
timing (i.e. deferral of income or
acceleration of expenditure)

gaps or unusual features in
invoice numbering

deletion of specific computer
entries

detailed scrutiny of entries either
appearing or failing to appear in
the directors’ loan accounts.

The point regarding recognition of
income and expenditure also
presents another ‘interesting’
dilemma in that HMRC can only
conclusively make such assertions if
it is allowed to examine similar
records for the months preceding
and following the accounting period
or tax year under review.

“...HMRC'’s existing
information powers
extend to records held
on computer...”

Advisers  will doubtless make
decisions of this sort on a case by
case basis although such
information will strictly fall outside
the enquiry review period.

Our view

Provided advisers and their clients
are fully aware of their rights and
obligations, most requests of this
kind should not present any real
difficulties.

For further information please
contact the ASM Horwath Tax Team
on 028 9024 9222.



The Three Year Cap finalised

Between 1996 and 1997 HMRC
introduced a three year capping
provision which limited taxpayers’
ability to recover overpaid output
tax or under claimed input tax to
three years and that two
taxpayers, Fleming and Condé
Nast were challenging the validity
of introduction of this legislation
due to the lack of a ‘transitional
period’ (a period of notice) before
its implementation.

The outcome

The case was heard by the House of
Lords following HMRC appealing
against the decision of the Court of
Appeal and found in favour of the
taxpayers.

HMRC's interpretation
of the decision

This years budget finally announced
that legislation will be introduced in
the Finance Bill 2008 to provide a
transitional period for claims and this
is due to expire 31 March 2009.

Claims will be entertained as follows:

output tax overpaid or
overdeclared in  accounting
periods ending before 4
December 1996

input tax in respect of which the
entittement to deduct arose in
accounting periods  ending
before 1 May 1997.

Which situations give the
possibility of a claim?

It is possible that any VAT registered
business may have overpaid VAT
due to basic accounting mistakes but
here are some examples which
could lead to claims:

input tax previously not claimed
on flotation/capital raising costs
as HMRC perceived these as
being attributable to exempt
supplies. The ECJ case of
Kretztechnik has meant that
HMRC have revised their policy
and input tax may be
recoverable on such costs

following the Children’s Society
case, charities may be able to
recover VAT previously lost on
fundraising expenditure and be

able to recover a larger
proportion of lost VAT on
business/ non-business
attribution input VAT that is
recoverable on staff

entertainment following Ernst &
Young's successful appeal.

The list of possibilities is very widely
drawn and therefore all clients and
their advisers should be looking to
maximise the benefits before March
2009 looms large.

For further information please
contact the ASM Horwath Tax Team
on 028 9024 9222.
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