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New Tax Risks for Agricultural Property

Introduction

A recent decision by the Court of
Appeal has raised concerns over
the availability of inheritance tax
(“IHT") relief on agricultural land
let under conacre.

Background
What is conacre?

The term “conacre” is unique to
Northern Ireland. It refers to land
let by a landowner to a third party
for either the sowing and
harvesting of crops or the grazing
of livestock. Approximately one
third of land in Northern Ireland is
let under conacre.

IHT relief on conacre

Prior to the decision, land let
under conacre in a deceased
person’s estate would have been
eligible for agricultural property
relief (“APR”) on the agricultural
value of the land and business
property relief (“BPR”) on the
development value of the land.
In many cases, the combined
effect of APR and BPR would
result in no IHT being payable on
the value of the land in the
deceased’s estate.

The McClean case

The McClean case involved Mrs
McClean, a landowner who
owned 33 acres of land let under
conacre. Mrs McClean died in
1999. At the time of her death,
the development value of the
land was £5,800,000 but the
agricultural  value was only
£165,000. Mrs  McClean’s
personal representatives claimed
APR on the agricultural value
and BPR on the development
value of the land, thereby
reducing the value of the land in

Mrs McClean’s estate for [IHT
purposes to nil. HM Revenue and
Customs challenged the claim for
BPR on the development value on
the basis that a farming business
was not being carried on by Mrs
McClean, rather the land was being
let out (and the farming carried on
by a third party) which was more
akin to an investment activity.

The case was heard by the Special
Commissioners in 2008 and they
found in favour of HM Revenue and
Customs. Mrs McClean’s personal
representatives appealed to the
Court of Appeal but the appeal was
dismissed.

Mrs McClean’s personal representatives
can apply to have the case heard
before the House of Lords, but
doing so would incur significant
legal costs with no guarantee that
the ruling would be favourable.

Implications

The implications of the dismissal of
the appeal are that BPR on the
development value of land let under
conacre is no longer available. This
could result in significant IHT
liabilities where the development
value of the land is much higher
than the agricultural value.

This will affect a large number of
families who own such land. In the
McClean case, the additional IHT
liability is £2.4 million. It does not
affect land which is actively farmed.

We understand that HM Revenue
and Customs have kept open
enquiries into similar IHT cases in
anticipation that the  Special
Commissioners’ decision would be
in their favour. These cases will be
reviewed by HM Revenue and
Customs in light of the McClean
case.
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Difficulties could arise where an
individual owning land let under
conacre died at a time when
development values were at
their peak, as the IHT liability
on the estate will be calculated
by reference to these values.

It is possible to reduce the IHT
liability if the land is sold at a
loss within three years after
death. There is no provision to
reduce the IHT liability if the
land has been sold outside the
three year period after death or
has not been sold at all. Land
may have to be sold to pay the
IHT liabilities.  Families who
want to pass land down within
the family will not want to do
this.

Land let under conacre may
also benefit from attractive
capital gains tax reliefs (“CGT")
whereby a capital gain on the
sale of the land, which would
otherwise be taxed at 18%, is
taxed at 10% because conacre
letting is considered to be a
business activity rather than an
investment activity.

Whilst the Court of Appeal's
decision does not relate to
CGT, there is a risk that HM
Revenue and Customs may
use the decision to argue that
land let under conacre is an
investment asset and therefore
deny the 10% tax rate. This
may not just have an impact on
the 2008/09 tax year and future
years as HM Revenue and
Customs can enquire into
individuals’ self assessment
returns already submitted if
they consider that the return did
not disclose adequate
information to enable them to
identify a disposal of land let
under conacre.

Possible solutions

It is important that individuals who
currently own land let under
conacre, or who have sold land let
under conacre for development
purposes in recent years, consider
the potential impact this ruling
could have on their tax position.

Possible solutions to mitigating a
future IHT liability include:

gift land to beneficiaries
(e.g. children) whilst it is still

actively farmed by the
landowner;
consider taking out life

assurance for any IHT
exposure on land let under
conacre which has been
gifted away in the past
seven years or which will be
retained post death;

cease letting under conacre
and revert back to active

farming (using a
subcontractor or otherwise);
or

enter into a “joint venture”
arrangement in respect of
land currently let under
conacre whereby the land is
actively farmed by the other
party, but both parties are

partners in a farming
business.  This could be
structured through a
partnership, limited

company, or limited liability
partnership.

The above solutions are general
suggestions only and may not be
appropriate in every case. We
recommend that you speak to a
member of our tax team about
your individual circumstances
before making changes to your
current position.

This Tax Tip is intended to act only as a guide and cannot be fully comprehensive. Each business and/or individual should
consider their own position and if necessary consult a professional advisor. Therefore ASM Horwath (A) Limited do not accept
any liability for any action taken or not taken on the basis of this Tax Tip.
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